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This is in response to the ''REQUEST FOR RECONSIDERATION OF 
PATENT TERM ADJUSTMENT DETERMINATION UNDER 37 CFR §1.705/' filed 
November 10, 2010. This request is properly treated under 37 CFR 
1.705(b). Applicants request that the determination of patent 
term adjustment be corrected from zero (0) days to one thousand 
two hundred forty-six (1,246) days. 

The request for review of the patent term adjustment is GRANTED 
to the extent indicated. 

Applicants contend that the reduction required for the 
abandonment of the application is ^0 days, not 645 days. Further 
applicants contend that Office delay for mailing the final 
rejection should be increased to 861 days based upon the 
submission of the response to the non-final rejection of August 
10, 2006. 

A review of the application history shows a reduction of 0 days, 
is warranted for the abandonment of the application pursuant to 
37 CFR § 1.704(c) (3) (i) . The record shows that the holding of 
abandonment was withdrawn. The response to the non-final Office 
action was received in the Office on August 14, 2006 was 
determined to have been timely. Thus, the 645 day reduction will 
be removed. 
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However, it is noted that pursuant to 37 CFR 704 (b) a reduction 
of 96 days is warranted. 37 CFR §1. 704(b) provides: 

an applicant shall be deemed to have failed to engage in 
reasonable efforts to conclude processing or examination of 
an application for the cumulative total of any periods of 
time in excess of three months that are taken to reply to 
any notice or action by the Office making any rejection, 
objection, argument, or other request, measuring such 
three-month period from the date the notice or action was 
mailed or given to the applicant, in which case the period 
of adjustment set forth in §1.703 shall be reduced by the 
number of days, if any, beginning on the day after the date 
that is three months after the date of mailing or 
transmission of the Office communication notifying the 
applicant of the rejection, objection, argument, or 
other request and ending on the date the reply was filed. 

In this instance, a reduction of 96 days for the submission of 
reply on August 14, 2006 is warranted. The patent term should 
have been assessed a reduction of 96 days, the number of days in 
excess of three months that was taken to reply to the February 
10, 2006 non-final Office action. Accordingly, a 96 day 
reduction will be entered. 

It should be noted that the date of receipt of a reply is the 
date used. In this instance the date of receipt of the response 
was August 14, 2006, not August 10, 2006. The Office notes that 
the date of filing of a paper will be used in calculating any 
periods of reduction of patent term adjustment. If applicant 
wanted to avoid a reduction applicant should have considered the 
use of the "Express Mail Post Office to Addressee " service of 
the United States Postal Service (37 CFR 1.10) or facsimile 
transmission (37 CFR 1.6(d)) for replies to be accorded the 
earliest possible filing date for patent term adjustment 
calculations. Alternatively, applicant could have chosen to mail 
correspondence with sufficient time to ensure that the 
correspondence is received in the Office (and stamped with a 
date of receipt) before the expiration of the three-month 
period. See MPEP 2731. 

Applicants also contend that Office delay in response to the 
August 10, 2006 response should result in an adjustment of 861 
days not 212 days pursuant to 37 CFR 1.703(a)(3). 
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A review of the record shows that the adjustment of 858 days is 
warranted. 37 CFR 1.702(a)(2) provides that: 

Subject to the provisions of 35 U.S.C. 154.(b) and this 

subpart, the term of an original patent shall be adjusted 

if the issuance of. the patent was delayed due to the 
failure of the Office to: 

Respond to a reply under 35 U.S.C. 132 or to an appeal 
taken under 35 U.S.C. 134 not later than four months 
after the date on which the reply was filed or the 
appeal was taken; 

In this instance, the Office took until April 20, 2009 to mail a 
final Office action in response to the response to the non-final 
Office action filed August 14, 2006. Pursuant to 37 CFR 
§1 . 703 ( a) ( 2 ) , a period of adjustment of eight hundred fifty- 
eight (858) days, counting the number of days in the period 
beginning on' the day after the date that is four months after 
the date a reply was filed, December 15, 2006, and ending on the 
date of mailing of an action under 35 U.S.C. 132, April 20, 
2009, should have been entered. As such the 212 day adjustment 
will be removed and a 858 day adjustment will be entered. 

At the time of mailing of the Notice of Allowance, applicants' 
delay totals. 416 (94+96 + 106 +92+28) days and Office delay 
totals 1351 (493 + 858) days. 

In view thereof, the correct determination of PTA at the time of 
the mailing of the notice of allowance is nine hundred thirty- 
five (935) days. 

Any request for reconsideration of the patent term adjustment 
indicated on the patent must be timely filed within 2 months 
after issuance pursuant to 37 CFR 1.705(d) and must include 
payment of the required fee under 37 CFR 1.18(e). 

The Office of Data Management has been advised of this decision. 
This application is being referred to the Office of Data 
Management for issuance of the patent. 
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Telephone inquiries specific to this matter should be directed 
to the undersigned at (571) 272-3215. 

Charlema Grant 

Attorney 

Office of Petitions 
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